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REPORT 


OF    THE 


MAJORITY  OF  THE  COMMinEE 


ON 


LOTTEETES, 


TO  WHICH  WAS  REFERRED   THE   PROCEEDINGS   OF 
THE    COMMISSIONERS. 


REPORT 


The  cominiltce  on  Lotteries,  lo  wliich  was  referred  the  proceed- 
ings of  ii:e  Commissioners  of  Lotleries,  for  (he  last  two  yenis,  have 
had  the  same  under  consideration,  and  have  given  particular  atten- 
tion, (o  the  most  prominent  facts  thereof,  heingthe  contiact  entered 
into  by  those  ofiicers,  wiih  the  appiobalion  of  the  Governor  in  July 
last,  for  the  drawing  of  the  Consolidated  liOtteries  of  Maryland, 
for  ihree  years,  commencing  on  the  1st  day  of  Decenjber,  1850. 

This  contract  was  made,  by  virtue  of  the  act  of  1846,  chap.  1 18, 
and  but  for  a  stipulation,  inserted  by  the  Comiuissioncrs  of  Lotte- 
ries, out  of  abundant  caution,  reserving  to  the  Legislature,  the 
power  to"  annul  it,  would  have  been  beyond  the  reach  of  the 
General  Assembly.  The  power,  however,  having  been  expressly 
reserved  to  the  Legislatnie,  to  set  it  aside,  and  objections  (o  its 
ratification  having  been  made,  it  became  the  duly  of  the  commit- 
tee, to  enquire  particularl}^  into  ils  character,  and  the  aulhoriiy  by 
which  it  was  made,— no  exception  ^las  been  taken  to  the  coniract, 
by  any  of  the  State  ofiicei-s.  The  Commissioners  of  Lotteries  are 
satisfied  with  it,  the  Governor  has  approved  it,  and  no  one  else  is 
vested  by  law,  with  any  authority  in  the  premises— but  objections 
having  been  made,  the  committee  have  deemed  it  their  duty  to 
give  a  paiient  and  attentive  hearing,  to  able  and  eloquent  coilnsel 
as  well  on  behalf  of  the  present  contractois,  as  the  objectors,  and 
liave  arrived  at  the  conclusion,  that  these  oiijeciions  have  not  suf- 
ficient force  to  induce  (hem  to  recommend  the  annulment  of  ihe 
coniract  by  the  Legislature.  The  first  objection  urged,  was  (hat 
no  notice  was  given  by  (he  Conunissioners  of  Lotleries,  of  their 
intention  to  make  a  coniract,  and  (hat  they  ((he  objec(ors)  were 
allowed  no  opportunity  (o^  bid.  The  commidee,  fitul  that  there 
is  no  act  requiring  a  notice  to  be  given  by  the  Commissioneis  of 
Loiteries  when  about  to  make  a  coniract,  or  direcliiif  (hem  to 
adverlise  for  p-oposals,  the  whole  subject  is  confided  to  their  dis- 
cretion. So  far  as  the  committee  have  ascertained,  ihe  practice  has 
been  for  the  last  15  or  20  years,  (o  make  the  con(ract,  without 
giving  any  public  no(ice  whatever,— (he  only  exception  to  the  rule 
operated  against  the  present  contractors,  and  in  favor  of  (hese  no\v 
objecting  to  the  contract,  nor  does  it  appear,  that  had  a  notice  been 
given  in  this  casC;  better  terms  would  have  been  secured  for  the 
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State,  than  has  been  actually  obtained, — the  objectors  having  never 
up  to  this  date,  intimated  to  the  committee,  their  willingness  to 
give  more  than  the  present  contractors  have  agieed  to  guarantee 
to  the  Slate. 

Your  committee,  after  an  examination  of  all  the  acts  of  Assem- 
bly, relating  so  tliis  subject,  have  come  to  the  conclusion,  that  the 
law  imposes  only  upon  the  Couiinissioners  of  Lotteries,  the  obli- 
gation to  include  in  any  contract,  which  they  may  make  three 
stipulations:  1st.  Payment  of  a  certain  sum  for  licenses,  not  less 
that  5,000  dollars.  2nd.  The  payment  of  5  per  cent,  upon  the 
sales  of  tickets,  with  the  guaianty  that  such  per  centage  shall  not 
be  less  than  15,000  dollars;  and  3rd.  The  payment  of  stamps 
on  all  tickets  sold  by  the  persons  to  whom  such  licenses  are  is- 
sued. Tlie  contiact,  now  under  consideration,  contains  each  and 
all  of  these  precisions,  and  the  stipulation  in  regard  to  the  per  cen- 
tage, is  for  (he  payment  of  25.000  instead  of  15,000  dollars,  as 
required  by  law,  and  the  contract  contains  the  further  stipulation, 
not  required  by  law,  that  the  stamps  shall  yield  to  the  Treasury,  at 
least  30,000  dollars. 

It  has  been  urged  before  the  committee,  that  the  per  centage  on 
sales  required  by  the  act  of  1S31,  and  the  stamps  on  tickets  pre- 
scribed by  the  Ac;  of  1846,  apply  to  sales  made  out  of  the  State, 
and  that  a  different  onstruction  has  been  given  to  the  x'^cts  of 
Assembly,  by  both  parties  lo  the  contract. 

If  such  were  the  construction  of  the  laws,  requiring  tiie  5  per 
cent,  and  the  stamps  it  would  not  have  been  necessaiy  for  the  Com- 
missioners, to  insert  their  constructicui  of  the  laws,  into  the  contract. 
It  is  enough,  that  they  have  substantially  used  the  language  of  the 
law  in  the  contract,  and  such  a  course  is  the  only  safe  one,  in  the 
opinion  of  the  committee  for  public  officers  to  pursue. 

^But  the  committee,  are  satisfied  that  the  laws  in  question,  were 
not  meant  to  bear  such  a  construction.  The  State  of  Maryland 
can  gr^nt  no  privileges,  beyond  its  own  boideis,  and  though  in 
every  case,  this  limitation  may  not  be  exptessed,  it  is  ahvays  im- 
plied, this  principle  is  sustained  by  Mr.  Justice  Story,  in  Ist  Sum- 
ner's Reports,  and  the  Supr^iie  court  of  iha  United  States,  in  the 
case  of  Cohens  vs.  the  State  of  Virginia,  in  6  Wheaton,  have 
decided  "that  a  grant  by  Congress  to  the  Corpora  ion  of  Wash- 
ington of  Lottery  privileges  did  not  look  to  their  exercise  beyond 
the  District."     '    ' 

If  a  contrary  construction  was  adopted,  what  would  it  involve? 
It  is  well  known  that  in  the  greater  part  of  the  Union,  indeed  in 
aln^ost  the  w^hole  of  its  dealing  in  Lottery  tickets,  is  eiliier  abso- 
lutely prohibited  or  restricted  to  such  tickets  as  are  issued  by  the 
authorities  allowing  their  sale. 

If  our  Legislation  is  to  be  held  to  take  into  view  and  stipulate 
as  tosnles  of  tickets  wherever  made  beyond,  as  well  as  withirt 
our  own  territory,  it  will  involve  the  State  in  the  guilt  of  know- 
indv  violating'or  sanctioning  the  violation  of  the  laws  of  our 
sister  Slates.     No  construction  can  be  a   sound  one  which  draws 


after  it,  such  consequences,  nor  will  it  avail  to  say  llial  the  State 
is  not  responsible  for  the  illegal  acts  of  its  contractors.  If  it  share 
with  them  in  the  gains  mode  by  their  breach  of  the  laws  of  the 
other  Stales  of  the  Union,  under  cover  of  its  license,  the  crime 
will  be  none  the  less  because  it  is  covered  up.  What  a  State  may 
not  do  directly,  it  should  no  more  than  an  individual  do  mdirectly. 

The  suggestion  made  in  argument  that  tl^e  contract  being  made 
in  Maryland,  which  is  valued  by  the  lex.loci  contractus  will  be 
good  every  where  overlooks  the  fact,  that  in  reference  to  the  sale 
of  tickets  abroad,  charged  to  have  been  made — that  the  place  of 
the  contract,  i:i  reference  to  such  tickets,  is  wherever  they  have 
been  sold,  and    if  invalid    there,  can  have  no  validity  any  where. 

It  only  remains  to  consider  whether  the  contract  is  vitiated  by 
its  connexion  with  the  proceedings  which  have  taken  place  in  re- 
gard to  the  Carroll  county  grant. 

That  grant  look  effect  in  the  year  1848,  the  original  law  making 
it  (1846  ch.  242)  having  been  confirmed  at  the  subsequent  session' 
of  the  Geneial  Assembly  (1847  ch.  971)  at  the  time  it  went  into 
operation  the  contract  now  in  course  of  execution  had  been  enter- 
ed into  and  it  was  not  therefore  in  the  power  of  the  commissioners 
of  Lotteries  under  the  14th  section  of  the  grant  to  put  it  into  the 
contract.  But  the  grantees  were  not  without  remedy  on  this  ac- 
count. 

They  were  vested  with  full  power  to  sell  tickets  and  draw 
schemes  and  it  was  a  serious  question  whether  that  power  was  not 
exercisable  even  pending  the  contract  then  in  force  though  that 
contract  stipulated  as  all  had  done  since  the  act  of  1831,  that  the 
contractors  should  have  the  monopoly  of  schemes  and  sales  for  the 
period  embraced  in  il.  The  present  contract  itself  therefore  was 
endangered  as  the  mopopoly  guaranteed  by  it  would  have  been 
destroyed  had  the  grantees  pressed  their  power. 

In  this  State  of  things,  it  was  in  the  opinion  of  the  committee, 
the  duty  of  the  Letter}'  Commissioners  to  consider  in  what  way, 
they  could  bes>  surmount  the  dangers  impending  over  the  revenue' 
of  the  State  by  reason  of  the  lottery  grant  conferred  by  the  act 
of  1846  chapter  242. 

It  appears  to  the  committee,  very  clearly,  that  if  the  commis- 
sioners named  in  the  <)arroll  county  grant,  had  insisted  upon  ex- 
ercising the  privilege  which  it  is  admitted  m  argument  was  confer- 
red upon  them,  to  draw  the  scheme  authorised  by  the  act  of  1846, 
that  ilie  contract  under  which  the  Slate  for  the  last  two  years  has 
received  §76,000,  and  from  which  for  the  current  year  she  will 
receive  the  like  sum  would  be  annulled  and  the  State  would  there- 
by not  only  loose  the  sum  to  be  received  for  the  current  year,  but 
would  have  imposed  upon  her  the  obligation  to  indenmify  the  con- 
tractors for  all  losses  sustained  by  them  in  consequence  of  the  vio- 
lation of  the  contract  on  hei'  part. 

By  the  centract  of  November   '47  with   D.   Paine  <fc  Co.,  the 

exclusive  privilege  was  conferred  upon  them  of  drawing  all  Mary- 

and  Lotteries  for  three  years  from  the  first  of  December,  1847, 
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and  t'tlthdiigli,  Lkel4i.'b-' section  of  the  act  of  1846  chapter  242, 
authorise  the  commi  sioners  of  h)iteiies  to  place  the  CurroH  county, 
grant. in  any  contract  to  ibe  thereafter  uiarJe  for  the  (hawing  of  the 
Cpii^ohdated  Lotteries  ot  Z!vlar)' land,  yet  as  the  .existing  contract, 
tq  expire  on  the  Istof  December,  1850,  was  entered  into  prior  to 
the  contirniatiDnof  tiie  act  of  I84t3,  it  is  manifest  to  your  commit- 
tee, lljat  the  Lottery  Goinmissioners  were  wisely  piovident  of  the 
iucertiat  of  the  Stale  in  tiie  . contract  wliich  they  liave  made — for 
by  so  dpiiJg' they  .have  efiectualiy  guarded  the  reveaue  of  the  State 
so  .JDMch  endangered  by  the  Carroll  County  Lottery  grant, ^-they 
hfiv'e  $eci:*red  for  that  grant  the  immediate  enjoy.'iient  of  all  the 
rights  inlewieid  to :  be  conferred  upon  it  by  the  legislature,  they 
haMe.  preset yed  inviolate  the  present  contract,  and  they  have  de- 
prived the  commissioners  of  the  Carroll  county  grant  of  the  power 
of  dq'stroying.the  revenue  of  the  State,  hereafter  to  be  derived  from 
this. system.     ■■'.<■•  •  vli        ,   ..  .i  ■ 

o The  contract  heretofore  imder  consideration  is  not  of  value 
merely  as  raising  a  larger  revenue;  than  has  ever  before  been  pro- 
duced,;by  the  lottery  system,, but  because  it  has  saved  the  system 
fro^m  a;  .most  imminent  danger  which  would  have  left  the  Stale 
exposed  to  all;  its- icvils' without  any  of  liie  benctlLs  resulting 
from  it.  " 

vil'.U'oiuld  be  diesirable  therefore  on  every  account  not  to  disturb 
tliiti, contract,  particularly  as  it  would  lay  the  State  under  a  moral 
o|i>ligatjDn,  to  return  the  money  which  has  been  advanced  upon  it 
t(^,jti>e  vommissioners  of  Lotteries  for  the  Carroll  county  grant, 
aii^putiMng  to;  §12,0.00,  provided  it  can  be  supported  in  law  as 
s^<?t>g'ly!:'U^il  is  sustained  by  erpediency. 

iji^ut  oneiobjedion  has  beeniUrged  against  it,  that  the  (commis- 
sioners of  Lotteries  have  no  uuUiorily  to  put  the  Carroll  county 
granjt:  in  the  Consolidated  Lotteries,  and  that  tine  basis  conseqlient- 
ly  of,vii>5fjr  whole  action  fails.     ::,'  . ;    ,  ■■ 

oiifhe  comhiittee  ihirrk  that  the  14th  section  of  the  grant  can 
n^^nruothijlg,  else  iihaa.:.thLit  the  Comniissioners  should  put  the 
graut  in  the  ConsoHdoled  system  provided  the  consent  of  the  Car-i 
rayiiCi'oinUiisgiooiers  could/be  oblainedii.i.      ■   *        t 

.-^;Pf jtw.elve  years  every  private  :grant;  was  made  to  take  that  di-p 
rf'j-itciftin,  and  the  simple  refcientie  ta.!heCo!niini.?sioners  of  Lotteries,  ■ 
Vv'ijj[]SHi«  charged. nvith'   nb  othei-  duty,  than. tha.t  of  drawing   and 
u^irt>}i^h4g7the  L'onsoUdaied  sLoUeries,  .would  ■  ahnost   necessarily- 
lei^i>/jo.. ilije  iiif^rencey  ;libati:iliey{  were  lo  embrace. ihife'. grant  w ith  the 
res4i-,  (ill  bluoi!/  &;c'.<:'.  ^d)  bistj  WAluiuw.  sii  i>.iii;,/  '-fij^  •:•;  il  eiu  ev  ' 

V^hefe.wa?  n<p;  rea^CKt: for!  inaking  any  exception -in  i-egard  to  it, 
aaii.  ihe  :direction  (o^ithe.  Ct)mirjission6rs  to  ^include  the'  sale 
of.,;i(he,;  tfc'kels  .in  rlhe  ;GiUToll  couiiiy  grant  in  the  next 
contract  ;  is  susceptible  of  no  other  reasonable  consiruc- 
''Wr  ..'i^lebuly  W{iy:df  rhrsiug  hiouey  under  a  Lottery  privilege 
isJ>y  the -sale  uf  its  ii6foits,  and  ihJBlprivile.ge  is  the  one  which  the 
gra3ite<?s_|j^r|L  wiih.\vUienii,i.-5.,eiuili),ia)ced  iii.ijlje  contract.  .. :  . 

In  what  particular  then  when  the  sale  of  its  tickets  had  passed 
to  the  contractor,  would  this  grant  differ  from  all  the  other  con- 
solidated grants. 
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To  give  then  to  the  (Jnniniissioncrs  of  Lolterie?,  this  power; 
which  puts  this  grant  on  a  footing  n-ith  the  Consolidated  Lotteries, 
and  under  the  same  management;  was  in  effect,  to  give  to  the 
Commissioncis  the  power  to  place  tlie  grant  in  the  Consolidated 
Lotteries. 

The  committee  therefore,  for  the  reasons  assigned,  and  others 
which  might  be  given  if  necessary,  are  of  opinion, 

1st.  That  the  Lottery  Laws  of  this  State,  had   regard  only  to 
sales  within  the  State,  when  it  directed  the   payment  of  five  per  ^ 
cent  on  sales. 

2nd.  That  the  Stamp  Act  of  1S45,  had  in  view  only  sui'h 
sales.  '  « 

3rd.  That  the  contract  made  in  1840,  by  the  Commissioners  of 
Lotteries  with  the  approval  of  the  Governor  has  been  fairly  and 
judiciously  made,  and  ought  not  to  be  disturbed. 

All  of  which  is  respectfully  submitted, 

GEO.  C.  MORGAN,  Chairman. 


